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APPLICATION FOR PATENT TERM ADJUSTMENT UNDER 37 CFR §1.705 

Dear Madam: 

In accordance with 37 CFR § 1.705(b), Applicant requests reconsideration of the patent 
term adjustment ("PTA") for U.S. Application No. 10/613,228 ("the '228 Application"). 
Applicant provides, below, a statement of the facts involved, specifying the correct PTA and the 
bases under 37 CFR § 1 .702 for the adjustment, the relevant dates for which adjustment is sought, 
and the adjustment to which the patent is entitled. 

1 . On 02/27/2009, the U.S. Patent and Trademark Office ("USPTO") mailed a Notice of 
Allowance and Determination of Patent Term Adjustment (Exhibit 1) for U.S. Application No. 
10/613,228, which indicated that the '228 Application was entitled to a PTA of 0 days. 
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2. According to the Patent Term Adjustments page (Exhibit 2) of the Patent Application 
Information Retrieval (PAIR) system, the USPTO accorded the '228 Application a PTA of 1 10 
days for delays that occurred at the USPTO, but reduced the PTA to 0 days because Applicant 
had allegedly incurred 385 days of delay. 

3. Applicant submits that the correct PTA should be 863 days, which is the net USPTO 
delay of 1248 days minus the apparent net Applicant delay of 385 days. 

4. The difference between what Applicant submits is the correct PTA (863 days) and 
what the Notice of Allowance and Determination of Patent Term Adjustment states is the PTA (0 
days) results from the USPTO's failure to issue the '228 Application within three years of its 
actual filing date, i.e. by 07/03/2006. See 35 U.S.C. § 154(b)(1)(B). The USPTO has not 
included this delay in its calculation of the PTA shown in the PAIR system. 

5. Although the issue date of the '228 Application is unknown, the Notice of Allowance 
and Determination of Patent Term Adjustment assumes that the patent will issue on 09/08/2009, 
which is the Tuesday before the date that is 28 weeks (six and a half months) after the mailing 
date of the Notice. The period of delay thus began on the first day following the end of the 
three-year period (07/04/2006), will conclude on the assumed issue date of 09/08/2009, and 
results in a USPTO delay of 1 163 days. 

6. The net USPTO delay of 1248 days is the sum of the delay for failure to issue the 
'228 Application within the 3-year period (1 163 days) and the USPTO delay periods shown in 
PAIR (110 days) minus the number of days these periods overlap on the calendar (25 days). See 
Wyeth v. Dudas, 580 F. Supp. 2d at 138, 141 (D.D.C. 2008) (holding that the "only way that 
periods of time can 'overlap' is if they occur on the same day"). The periods of overlap occurred 
from 02/28/2007 through 03/21/2007 (22 days) and from 08/18/2008 through 08/20/2008 

(3 days). 

7. A terminal disclaimer was not filed in this case and the '228 Application is not 
subject to a terminal disclaimer. 
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Conclusion 



Based on the foregoing, Applicant respectfully submits that the correct PTA should be 
863 days and not 0 days as listed in the Notice of Allowance and Determination of Patent Term 
Adjustment. The 863 days of PTA results from the USPTO's failure to issue the '228 
Application within 3 years of its filing date. 

Applicant submits $200.00, which is the fee set forth in 37 CFR § 1.18(e) for filing an 
application for PTA. If there is any additional fee occasioned by this application and request that 
is not covered by the enclosed fee, please charge any deficiency to Deposit Account No. 



23/2825. 



Respectfully submitted, 




Date: May 27, 2009 
x05.27.09 



Maria A. Trevisan 
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THE APPLICATION IDENTIFIED ABOVE HAS BEEN EXAMINED AND IS ALLOWED FOR ISSUANCE AS A PATENT. 
P ROSECUTIO N ON THE MERITS IS CLOSED . THIS NOTICE OF ALLOWANCE IS NOT A GRANT OF PATENT RIGHTS. 
I'lIIfi VPPLIOATION IS SUB.IECI TO WITHDRAWA1 FROM ISSUI 1 I II) INITIATIY1 OI HI! Oi l 1(1 OR UPON 
PETITION BY THE APPLICANT. SEE 37 CFR 1.313 AND MPEP 1308. 

THE ISSUE FEE AND PUBLICATION FEE (IF REQUIRED) MUST BE PAID WITHIN THREE MONTHS FROM THE 
V1AI1 1M I) V 1 1 OI [IDS NO IK I OR Mils VPPLIOATION Ml\l 1 F,I REGARDED \s \I,\NDOMD 1 111" 
ST ATUTO RY PERJOJl CANNOT BE EX TENDED . SEE 35 U.S.C. 151. THE ISSUE FEE DUE INDICATED ABOVE DOES 
NOT REFLECT A CREDIT FOR ANY PREVIOUSLY PAID ISSUE FEE IN THIS APPLICATION. IF AN ISSUE FEE HAS 
PREVIOUSLY' BEEN PAID IN THIS APPLICATION (AS SHOWN ABOVE), THE RETURN OF PART B OF THIS FORM 
WILL BE CONSIDERED A REQUEST TO REAPPLY THE PREVIOUSLY PAID ISSUE FEE TOWARD THE ISSUE FEE NOW 
DUE. 



HOW TO REPLY TO THIS NOTICE: 

I. Review the SMALL ENTITY status shown above. 

If the SMALL ENTITY is shown as YES, verily your current 
SMALL ENTITY status: 

A. If the status is the same, pay the TOTAL E'EL(S) DUE shown 
above. 

B. If the status above is to be removed, check box 5b on Part B - 
Fee(s) Transmittal and pay the PUBLICATION EEL (if required) 
and twice the amount of the ISSUE FEE shown above, or 



If the SMALL ENTITY is shown as NO: 



A. Pay TOTAL FEE(S) DUE shown above, or 



B. If applicant claimed SMALL ENTITY status before, or is now 
claimiim SMALL ENTI FY stains, check box 5a on Part B - Eee(s) 
Transmittal and pay the PUBLICATION FEE (if required) and 1/2 
the ISSUE FEE shown above. 



IE PARTI FEE(S) l'R NSMI1TAL, or its equivalent, must be completed and returned to the United States Patent and Trademark Office 
(USPTO) with your ISSUE FEE and PUBLICATION FEE (if required). If you are charging the fee(s) to your deposit account, section "4b" 
of Part B - Fee(s) Transmittal should be completed and an extra copy of the form should be submitted. If an equivalent of Part B is filed, a 
request to reapply a previously paid issue fee must be clearly made, and delays in processing may occur due to the difficulty in recognizing 
the paper as an equivalent of Part B. 

III. All communications regarding this application must give the application number. Please direct all communications prior to issuance to 
Mail Stop ISSUE FEE unless advised to the contrary. 

IMPORTANT REMINDER: Utility patents issuing on applications filed on or after Dec. 12, 1980 may require payment of 
maintenance fees. It is patentee's responsibility to ensure timely payment of maintenance fees when due. 
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PART 13 - FEE(S) TRANSMITTAL 

Complete and send this form, together with applicable fee(s), to: Mail Mail Stop ISSUE FEE 

Commissioner lor Patents 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 
or Fax (571)-273-2885 
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□ Publication Fee (No 
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□ The Director i hi i II i ieficiencj or credi 



5. Change in Entity Status (from • 

□ a. Applicant claims SMALL 


•NTITY status. See 37 C 




-r claiming SMALL ENTITY status. See 37 CFR 1 .27(g)(2). 


i i ti 
interest as show n by the records ol 


it i 1 ,i 1 I i 
i 1 t i 


Dt be accepted from anyone other than ll 


■ applicant: a registered attorney or agent: or the assignee or other party in 


Authorized Signature 






Date 


Tvix-ri oi Diluted name 






Registration No. 





ill i i , , i I i ii ill ii I i i 1 1 i 1 h 1 i i 

t ion. Confidential!! vcrncd 1 ( nd 3 / ( 1.14. 'II lecli tal linu com i 1 i m i i i 

I till I'M' IX). 'I I i ndividiial case. Any comm i i |iii i I 

,ilii i i I ilit it I ' l t I I I i i( i > 

Ii-. i I ! I i 1 I 1 I S ADDRI ) iiiiii P.O. B 

Alexandria, Vireinia 22313-1450. 



1 ndei ll i Pap rwa id Rcdm Ii m \ 



10 persons are required to respond to a collection of information unless 



PTOE-85 (Rev. 08/07) Approved for use through 08/3 1/2010. 



OMB 065 1 -0033 U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 



United States Patent and Trademark Office 



C1037.70O45US0O 



WOLF GREENFIELD & SACKS. F.C. 

600 ATLANTIC AVENUE 
BOSTON, MA 02210-2206 



MLNNIHki.n.NTiAM 



PAPHRNl'MBHR 



DATL MAILED: 02/27/2009 



Determination of Patent Term Adjustment under 35 U.S.C. 154 (b) 

(application filed on or after May 29, 2000) 

The Patent Term Adjustment to date is 0 day(s). If the issue fee is paid on the date that is three months after the 
mailing date of this notice and the patent issues on the Tuesday before the date that is 28 weeks (six and a half 
months) after the mailing date of this notice, the Patent Term Adjustment will be 0 day(s). 

If a Continued Prosecution Application (CPA) was filed in the above-identified application, the filing date that 
determines Patent Term Adjustment is the filing date of the most recent CPA. 

Applicant will be able to obtain more detailed information by accessing the Patent Application Information Retrieval 
(PAIR) WEB site (http://pair.uspto.gov). 

Any questions regarding the Patent Term Extension or Adjustment determination should be directed to the Office of 
Patent Legal Administration at (571)-272-7702. Questions relating to issue and publication fee payments should be 
directed to the Customer Service Center of the Office of Patent Publication at l-(888)-786-0101 or 
(571)-272-4200. 
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